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CHAPTER 4
DEVELOPMENT OF AN INSTITUTIONAL CONTROL PROGRAM

4-1. Introduction. Once Site-gpecific objectives have been identified, the government and loca
community may use avariety of toolsto aid in the development of an inditutiona control program. The
firg tool, indtitutiona andys's, should be conducted a any Ste where an inditutiona control programiis
being considered. The other tools, aland use matrix and aland use classfication scheme, can be hepful
but their useis not required.

4-2. Inditutiond Andyss.

a. Oveaview.

(1) Theinditutiona anaysisis conducted during the EE/CA process. Theinditutiona andyss
process provides the opportunity to collect basic data to support an ingtitutiona control program. The
objectives of the indtitutiona analysis are to illustrate the opportunities that exist to implement an
inditutiona control program a a specific Ste; identify government agencies having jurisdiction over OE
contaminated lands; and assess the appropriateness, capability and willingness of government agencies
to assert their control over OE contaminated lands.

(2) Aninditutiona control program may condst of asingle inditutiona control or a combination of
drategies. Theloca community and stakeholders drive the development of the gppropriate ingtitutiona
control dterndtives. The dternatives for the Site should reflect the framework of the locd ingtitutions and
the needs of the community. Therefore, the product of the indtitutiona controls andysis should be the
sdlection of the indtitutional control that is supported by the community and reflects the Site-specific
objectsidentified at the beginning of the project.

b. Assessment of Ingtitutions.

(1) Locd and state government agencies and other organizations can assst in the development,
implementation and/or maintenance of the indtitutiona control program. There are five dementsto
consder when assessing the ability of alocal, Sate, Federd, or private agency to assist in the
implementation or monitoring of a proposed inditutiond control program. The five dements are ligted in
Table 4.1 and discussed in the following paragraphs.
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Table4.1
Fve Elements of an Indtitutiond Andyss

Juridiction of the Agency

Authority Exercised by the Agency within its Jurisdiction
Mission of the Agency

Capatiility of the Agency

Desire of the Agency to Participate in the Ingtitutional Control
Program

(@ Jurisdiction of the Agency. Federd, sate, and/or loca government agencies may have
jurisdiction within the area of aproject Ste. The laws governing the existence of the specific agency will
convey thisjurisdiction. Tribad governments and commissons may aso have jurisdiction within certain
areas. Determining which agency within the various levels of government has the appropriate
juridiction for a gpecific Ste may prove chdlenging. In some aress, severd agencies may be involved,
depending on the type of indtitutional control or what specific aspect of an inditutiona control is being
contemplated. Private agencies do not usudly have any jurisdictiona authority.

(b) Authority Exercised by a Government Agency within its Jurisdiction. Key questions that must
be asked regarding the authority exercised by a government agency are listed below. Private agencies
usualy do not have any enforcement authority other than those provided by normal trespass laws.

What are the limits of the agency’ s authority?
What isthe origin of the agency’ s authority?
How much contral is exercised by the agency?
Does the agency have enforcement authority?
(©) Mission of the Agency. The specific misson of the agency is criticd to its ability to implement,
enforce, or maintain an ingtitutional control program. Two critical missons for the USACE in OE

response are public safety and land use contral. If USACE can find asmilar misson a another

government or private agency, there is reasonable potential that a cooperative ingtitutiona control
program can be implemented.
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(d) Capability of the Agency. Even if an agency has the jurisdiction, authority, and mission to be
involved in an indtitutiona control program, if it does not have the capability, it cannot be an effective
partner. In the case of loca government agencies, the capabilities may be unique and are often a
reflection of the desires of the local community. The capabilities of agovernment or private agency can
be augmented, however, with additiond funding in order to implement the additiona requirements of the
proposed indtitutional control program.

(e) Dedreof the Agency to Participate in the Ingtitutiona Control Program. The desire of a
particular government or private agency to participate in an indtitutiona control program is absolutely
critica to itssuccess. The Federd Government must encourage the participation of alocd agency in the
implementation of an inditutiona control program. If locd officids are convinced that participation in an
indtitutiona control program isin their best interests, USACE will have little difficulty in persuading them
that they should participate. Resourcesin the form of funding for the agency’ simplementation costs
may overcome theinitid hestancy to become involved.

(2) The badic data necessary to determine the jurisdiction, authority, misson, capabilities and
desire of government or private agenciesto asss in the implementation or maintenance of an inditutiond
control program may be collected through a series of interviews with key personne within the identified
agencies. Theinterviews should be conducted through persona contacts. The data can be collected
and collated to ensure complete coverage of al of the potentid agencies. Appendix F includes asample
inditutiond andyds summary format. Thisinformation can then be summarized to determine which
agencies can best assg in the ingtitutional control program and to develop basic plans of action.
Sengtivity to locd concerns and some crestivity will be required in developing a complete ingtitutiona
control program for asite.

c. Deemination of Any Land Redrictions. While performing the inditutiond andyss, it is
necessary to determine the existence of any current deed redtrictions or other type of indtitutiona control
that may have been placed on the property in the past as aresult of some other activity. If such
redtrictions are found to dready exist a a Site, it may be easier to modify the existing restriction to
address the OE risk than to implement an entirely new ingtitutional control. A complete and thorough
records search of the property must be performed in order to determine if any current restrictions exigt.
Locd title search firms may be used to perform this function, asthey are often the most knowledgegble
about the best repositories of local property records.

d. Inditutional Andysis Report. Upon completion of the data collection, the results of the study
must be documented in an Indtitutional Anadysis Report. The report may ether be prepared as a sand-
aone document or as an appendix to the overdl Ste characterization report (e.g., EE/CA Report). The
Ingtitutional Andlys's Report should include the following sections.

4-3



EP 1110-1-24
15 Dec 00
(1) Purpose of the Study;
(2) Methodology;
(3) Scope of Effort;
(4) Sdection Criteria (Jurisdiction, Authority, Mission);
(5) Acceptance of Joint Respongbility (desire to participate in the indtitutiona control program);
(6) Technicd Capability;
(7) Intergovernmental Relaionships,
(8) Sahility;
(9) Funding Sources, and
(10) Recommendations.

4-3. Other Toolsto Aid in the Development of an Indtitutional Control Program

a. Land Use Matrix. The Future Land Use Working Group has developed aland use matrix
tool to ad in identifying and resolving complex issues related to restoration and reuse of contaminated
gtes. Thistool has been developed to aid in building consensus among various stakeholders regarding
the need for and leve of inditutiona controls a a contaminated Ste. While the land use matrix was
developed specificaly for BRAC Sites, it can dso be used at any Site where inditutiona controls are
being proposed. By laying out the potentid dternatives in matrix form, al parties can see the cog,
benefit, and potentia results of combinations of various remedia and inditutiona control dternatives.
Table 4.2 ligs the Sx dements of the basic matrix, which may be adapted to address Ste-specific
conditions.

b. Land Use Classfication Schemes. Another tool thet is avalladle to help define the level and
extent of indtitutiond controlsis aland use classfication scheme. A land use classfication scheme
identifies areas that are contaminated with OE and places use restrictions on those areas in accordance
with the level of OE contamination. In addition to being atool in the development of an inditutiond
control plan, once aland use classification scheme has been developed it may also become a part of the

program.
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Table4.2
Basic Elements of the Land Use Matrix
Element 1. All potential methods for cleanup being consdered a aste are
. eferred to asremedy dternatives. All dternatives included in the

Remedy Alternatives r

matrix should meet both engineering and legal requirements.
Element 2: The cost of each remedy aternative should be estimated. The cost
Cost should include dl aspects of the dternative, including congruction,

short and long-term monitoring, and operation and maintenance.
Element 3: The time available for reuse accounts for the time it will take to

prepare the property for reuse, including the time required for
preparation to lease or transfer by deed.

Time until available for reuse.

Element 4: Any redtrictions on use of the property after meeting the remedia
- action objectives should be listed and a decription of the
Redtrictions on Use
proposed indtitutiona controls included.
Element 5: Reuse dternatives may be generd or specific. Generd categories

include residentia, educationa, commercid, office, industrid,
recreationa, aviation, or open space. More specific reuse
dternatives may be necessary depending on the nature of the risk
posed by OE at the site,

Alternatives for Reuse

Element 6: The matrix uses three codes to differentiate among the potentid for
Potential for reuse a reuse. These codes include:

completion of the remedy % Indicatesthat the Site or aportion of the steis not feasible
for aparticular reuse because of the identified remedly.

©  Indicatesthat there are some redtrictions on a particular
reuse of the Ste or a portion of the site for the identified

remedy.

B4 Indicatesthat there are no restrictions on a particular reuse
of the gte or portion of the Ste for the identified remedy.
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